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I. Introduction 
 The purpose of this presentation is to provide trial attorneys a guide for preserving error 
for appellate review.   
 
II. Preserving Error 

1. Texas Rule of Appellate Procedure 33.1 
i. Appellate courts will not consider unpreserved error - Texas Rule of Appellate 

Procedure 33.1: the complaint must have been made to the trial court by a timely 
request, objection, or motion that:  
 
• Stated the grounds for the ruling that the complaining party sought from the trial 

court with sufficient specificity to make the trial court aware of the complaint, 
unless the specific grounds were apparent from the context; and  
 

• Complied with the requirements of the TRE or TRAP. 
 
ii. In addition, the trial court must have:  
 

• Ruled on the request, objection, or motion, either expressly or implicitly; or  
 

• Refused to rule on the request, objection, or motion, and the complaining party 
objected to the refusal. Tex. Rule App. Proc. 33.1. 

 
iii. Unpreserved error is not the same as unassigned error, which is error that was 

preserved but not raised on appeal.  Sanchez v. State, 209 S.W.3d 117 (Tex. Crim. 
App. 2006). 

2. Proper Sequence for Objections 
Young v. State, 137 S.W.3d 65, 70 (Tex. Crim. App. 2004): the proper sequence 
should always be:  
1. Make a timely, specific objection. If the objection is overruled, error preserved. 
 If objection is sustained, then  
 
2. Make a request for an instruction to disregard, then  
 
3. Move for a mistrial.  
 

• Hernandez v. State, 538 S.W.3d 619 (Tex. Crim. App. 2018)  
 

• Failure to insist upon a right by objection, request, motion, or some other behavior 
calculated to exercise the right in a manner comprehensible to the trial court 
results in waiver of the claim.  

http://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=cfc4aea7-d2fa-4e42-b82d-0a7494ccbeef&coa=coscca&DT=OPINION&MediaID=57237054-81e6-4c9c-910b-b6663a5250a2
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• The right to a trial untainted by improper jury argument is forfeitable. To claim on 

appeal that an instruction to disregard was inadequate to cure erroneous jury 
argument, the defendant must object and pursue his objection to an adverse 
ruling.  If he fails to pursue his objection to an adverse ruling, he forfeits his right 
to complain on appeal about the argument.  Even an inflammatory jury argument 
is forfeited if the defendant does not pursue his objection to an adverse ruling.  
 

• Facts:  
 

 During closing argument, defense counsel asserted that the complaining 
witness provoked the confrontation by sleeping with Appellant’s wife.  

 The State argued that Appellant provoked the confrontation: “What were 
the words of provocation? I’ll tell you what the words of provocation 
were. [Appellant] called [the complaining witness] and his family ‘niggas.’ 
That’s what it was.”  

 Defense counsel objected, arguing that this argument is outside the record.  
 The court stated that the jury will recall the testimony. 
 Defense counsel countered, “No, Your Honor. That is not in the record. It 

is simply not there.”  
 The court overruled the objection. 
 Defense counsel argued that it is inflammatory. 
 The state countered that the jury “can infer that. He said he called him a 

racial slur. What other racial slur are you going to call a black person? You 
can infer from the evidence that that’s what he said.” 

 The court stated, “Tell you what. You can say the word “racial slur.” You 
can say, “racial slur” and not the actual word.” 

 The court then sustained the objection, and granted defense counsel’s 
request that the jury be instructed to disregard the state’s comment. 

 The court of appeals reversed, finding that Appellant preserved 
his complaint and that the harm caused by the prosecutor’s statement 
could not be cured by “the vague and perfunctory” instruction to disregard 
given by the trial court.  
 

• Trial counsel’s failure to move for a mistrial resulted in waiver of error 
 
 The right to a trial untainted by improper jury argument is forfeitable. To 

claim on appeal that an instruction to disregard was inadequate to cure 
erroneous jury argument, the defendant must object and pursue his 
objection to an adverse ruling.  If he fails to pursue his objection to an 
adverse ruling, he forfeits his right to complain on appeal about the 
argument.  Even an inflammatory jury argument is forfeited if the 
defendant does not pursue his objection to an adverse ruling.  
 

 Although the trial court initially overruled Appellant’s objection to the 
State’s use of the word “niggas,” it ultimately sustained the objection and 
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instructed the jury to disregard the argument, thus granting Appellant the 
relief he requested. 
 

 The TCCA found that Appellant did not preserve error because he failed to 
request a more specific instruction to disregard or a mistrial. 

3. Specific objections 
i. To inform the trial court of the basis of the objection and afford the court the 

opportunity to rule on it. Martinez v. State, 22 S.W.3d 504 (Tex. Crim. App. 2000) 
 

ii. To afford opposing counsel an opportunity to remove the objection or to supply other 
testimony. Zillender v. State, 557 S.W.2d 515 (Tex. Crim. App. 1977). 

 
iii. A “general objection” of “I object” = no objection.  Meek v. State, 628 S.W.2d 543 

(Tex. App. Fort Worth 1982).  
 

iv. An objection need not refer to a specific statute or case so long as the objection is 
specific enough to inform the trial court of the basis of the objection. Lankston v. 
State, 827 S.W.2d 907 (Tex. Crim. App. 1992). 

 
v. The proponent of presumptively admissible evidence need not state the exception 

relied on if the trial court immediately rules in the proponent’s favor. Ortega v. State, 
126 S.W.3d 618, 622 (Tex. App. Houston [14th Dist.] 2004) (no requirement that the 
proponent of hearsay testimony voice an exception to the hearsay rule when the trial 
court immediately rules in the proponent’s favor).  

vi. The objection must be specific, and there are not “magical words” or need to cite a 
particular rule or statute in order to satisfy Texas Rule of Appellate Procedure 33.1. 
See Lankston v. State, 827 S.W.2d 907, 909 (Tex. Crim. App. 1992) (emphasis 
added): The standards of procedural default, therefore, are not to be implemented 
by splitting hairs in the appellate courts. See also Everitt v. State, 407 S.W.3d 259 
(Tex. Crim. App. 2013).   

vii. To avoid the forfeiture of a complaint on appeal, trial counsel must let the trial judge 
know what he wants, why he thinks himself entitled to it, and to do so clearly enough 
for the judge to understand him at a time when the trial court is in a proper position to 
do something about it ... Appellate courts should reach the merits of those complaints 
without requiring that the parties read some special script to make their wishes 
known. 

For instance, although it is sufficient for trial counsel to object to an 
attempt by the State to admit unauthenticated documents as “objection, 
hearsay,” if the State then attempts to lay the predicate for admission of 
the documents, either know Texas Rules of Evidence 803(6) and 902(10) 
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by memory, or simply have an evidence cheat-sheet that you can use to 
properly argue support for your objection.  

viii. Making clear and unambiguous objections will impress the trial court, your client, 
and the jury; but, most importantly, the objection will be sustained, and if it is not, 
you have preserved the issue for appeal.  

4. When only part of the evidence is inadmissible 
i. If a portion of evidence or an exhibit is admissible and other portions are 

inadmissible, the opponent must make a specific objection to the portions that are 
inadmissible. Willover v. State, 70 S.W.3d 841, 846-847 (Tex. Crim. App. 2002). 
Therefore, an objection to one photograph will not preserve error as to the admission 
of another photograph even if they involve the same subject matter or were the 
subject of the same motion in limine. Martinez v. State, 98 S.W.3d 189 (Tex. Crim. 
App. 2003).  

5. When calling witness “opened door” to other evidence. 
Where the trial court ruled that the defense would have opened the door to the 
admission of a videotape interview with a CPS worker by calling the worker to testify 
about an inconsistent statement, it was not necessary to call the worker to testify to 
preserve this claim for review. Sauceda v. State, 129 S.W.3d 116, 124 (Tex. Crim. 
App. 2004). 

6. Right to interpreter 
Under the Sixth Amendment right to confrontation, a defendant preserves his right to a 
competent interpreter by informing the trial court that the defendant does not speak 
English. Garcia v. State, 149 S.W.3d 135, 145 (Tex. Crim. App. 2004).  

7. Waiver by the State by participation in hearing. 
• The State may waive a claim that a defendant’s objection was not sufficiently specific 

if the State fails to object to the format of a hearing and readily participates in it. Hill 
v. State, 90 S.W.3d 308, 312 (Tex. Crim. App. 2002).  
 

• Because the defendant argued to the judge that double jeopardy barred prosecution, 
and filed a written motion to dismiss due to double jeopardy, the defendant stated his 
grounds with sufficient specificity for the trial court to be aware of his complaint.  
 

• Further, the State not only failed to object to the format of the hearing on the 
defendant’s motion to dismiss, but instead readily participated in the proceedings. 

 

8. When to Object 
• Trial counsel must object at the earliest possible opportunity because the failure to do 

so = waiver of the complaint. Mendez v. State, 138 S.W.3d 334 (Tex. Crim. App. 
2004). 
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• If the objection is sustained, trial counsel must renew the objection if the State 
attempts to make use of the inadmissible testimony or argument at a later time. 
Holman v. State, 772 S.W.2d 530 (Tex. App. Beaumont 1989). 
 

• If objection to testimony that has been conditionally admitted is sustained, counsel 
must move to strike this testimony or the issue is waived. Fuller v. State, 829 S.W.2d 
191 (Tex. Crim. App. 1992).  
 

• Rule also applies to the State. In re State ex rel DeLeon, 89 S.W.3d 195 (Tex. App.  
—Corpus Christi 2002) (State forfeited right to complain about illegal sentence when 
it failed to timely exercise its right of appeal). 

9. Importance of obtaining an adverse ruling 
• After making a timely and specific objection, trial counsel must demand an adverse 

ruling from the trial court. Tucker v. State, 990 S.W.2d 261 (Tex. Crim. App. 1999).  
 

• Trial counsel must also ask for an instruction to disregard if the objection is 
sustained, and finally move for a mistrial if an instruction to disregard is given. 
Nethery v. State, 692 S.W.2d 686 (Tex. Crim. App. 1985). 

10. Running Objections 
• A running objection is sufficient to preserve error so long as trial counsel makes 

certain that the running objection does not encompass too broad a reach of subject 
matter over too broad a time or over different witnesses. Ethington v. State, 819 
S.W.2d 854 (Tex. Crim. App. 1991). See also Mack v. State, 872 S.W.2d 36 (Tex. 
App. Fort Worth 1994); Martinez v. State, 98 S.W.3d 189, 190-192 (Tex. Crim. App. 
2003) (objecting to certain photos depicting the defendant with another individual 
who was exhibiting gang signs is not sufficient to preserve appellate review for all 
other gang-related evidence) 
 

• The key to running objections: make certain that the testimony to which the running 
objection applies is sufficiently similar such that the running objection satisfies the 
requirements of timeliness and specificity. 

11. Motions to Strike 
• Error may be preserved by an objection or a motion to strike. Tex. Rule Evid. 

103(a)(1). If the trial court conditionally admits evidence subject to the proponent 
connecting it up at a later time under the doctrine of conditional relevance, the 
opposing party must renew the original objection by a motion to strike the 
conditionally-admitted evidence.  
 

• The failure to do so constitutes a waiver for purposes of appeal. Heidelberg v. State, 
36 S.W.3d 668, 673 (Tex. App. Houston [14th Dist.] 2001). 

12. Motions in Limine 
• The purpose of a motion in limine is to prevent particular matters from coming before 
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the jury. Norman v. State, 523 S.W.2d 669, 671 (Tex. Crim. App. 1975).  
 

• However, the granting of a motion in limine will not preserve error to the 
admission of inadmissible evidence. Brazzell v. State, 481 S.W.2d 130, 131 (Tex. 
Crim. App. 1972): “The violation of a motion in limine may entitle a party to relief, 
but any remedies available with regard to such a violation are with the trial court. If 
its order has been violated, the trial court may apply the sanctions of contempt or take 
other appropriate action. But for error to be preserved on appeal with regard to the 
admission of inadmissible evidence, objection thereto should be made at the time the 
evidence is offered.” Id. 

13. Objections at Suppression Hearing 
• So long as the basis for the trial objection is the same as that raised and rejected at a 

pretrial suppression hearing, or made outside the jury’s presence during trial, trial 
counsel need not object again at trial when the evidence is offered to preserve error. 
Geuder v. State, 115 S.W.3d 11 (Tex. Crim. App. 2003); Writt v. State, 541 S.W.2d 
424 (Tex. Crim. App. 1976).  
 

• Old Rule: if trial counsel states that he or she has “no objection” to the admission of 
evidence that trial counsel previously challenged in a motion to suppress or other 
pretrial hearing, any error in the overruling of the motion to suppress is waived. 
Graham v. State, 3 S.W.3d 272 (Tex. App. Fort Worth 1999).   

 

• Thomas v. State, 408 S.W.3d 877 (Tex. Crim. App. 2013): 
 

• Appellant initially preserved error by filing a motion to suppress evidence, in 
which she claimed had been seized during the course of an illegally prolonged 
roadside detention. The motion was denied, thus preserving the issue for appeal.   
 

• When the evidence was later proffered by the State during the punishment portion 
of the unitary proceeding following her non-negotiated plea of guilty, her attorney 
stated “no objection” to the admission of the evidence. 
 

• The court of appeals refused to reach the merits of her claim, relying upon 
longstanding precedent to hold that her attorney had “waived” the previously 
preserved objection to the evidence for purposes of appeal when he declared that 
he had “no objection” to its admission 

 
• Held: A statement of “no objection” when the complained-of evidence is 

eventually proffered at trial may signal to the trial court an unambiguous intent to 
abandon the claim of error that was earlier preserved for appeal.  
 

• The standards of procedural default are not to be implemented by splitting hairs in 
the appellate courts.  
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• When a defendant later makes a statement of “no objection,” an appellate court 
should not focus exclusively on the statement itself, in isolation, but should 
consider it in the context of the entirety of the record.  
 

• If the record as a whole demonstrates that the defendant did not intend, nor did the 
trial court construe, his “no objection” statement to constitute an abandonment of 
a claim of error that he had earlier preserved for appeal, then the appellate court 
should not regard the claim as “waived,” but should resolve it on the merits.  

14. Reliance on Another Lawyer’s Motions and Objections 
• If trial counsel relies upon another lawyer’s pretrial motions and trial objections to 

preserve error in his own client’s case, the record must affirmatively reflect this fact. 
Garza v. State, 622 S.W.2d 85 (Tex. Crim. App. 1981) (opinion on rehearing). 

15. Double Jeopardy Objection 
• Trial counsel should object under both the Fifth Amendment and Article 1, Section 14 

of the Texas Constitution and obtain an adverse ruling. Backer v. State, 656 S.W.2d 
463, 465 (Tex. Crim. App. 1983). 

 
• Must file a pretrial writ of habeas corpus.  Tex. Code Crim. Proc. Art. 28.01, § 

1(3). See Ex parte Stephens, 753 S.W.2d 208, 210 (Tex. App. Dallas 1988), affirmed, 
806 S.W.2d 812 (Tex. Crim. App. 1991).  

 
• Always introduce a complete record of the first proceeding in the second proceeding 

and include that record on appeal. Guajardo v. State, 109 S.W.3d 456 (Tex. Crim. 
App. 2003) (“Without the complete record, no reviewing court can determine exactly 
what specific facts the first factfinder actually found, and whether collateral estoppel 
(i.e., double jeopardy) might apply in a particular context or whether a trial court 
erred in rejecting that claim in a specific case.” Id. at 457.) 

16. Offer of Proof 
i. When Necessary 

• If the trial court denies counsel the opportunity to present certain evidence, trial 
counsel must file a formal offer of proof to preserve error on appeal about the 
matter. Tex. Rule App. Proc. 33.2.  

• The objective is to put the trial court on notice as to what trial counsel believes is 
erroneously being excluded. Tex. Rule App. Proc. 33.2(a); Love v. State, 861 
S.W.2d 899 (Tex. Crim. App. 1993); Williams v. State, 116 S.W.3d 788 (Tex. 
Crim. App. 2003). 
 

ii. Absolute Right 

• The party offering the evidence has the absolute right at any time before the 
court’s charge is read to the jury to make an offer of proof in the form of a 
concise statement in the absence of the jury. Moosavi v. State, 711 S.W.2d 53 
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(Tex. Crim. App. 1986) (trial court has no discretion to deny a request for a offer 
of proof); Kipp v. State, 876 S.W.2d 330, 333 (Tex. Crim. App. 1994); Spence v. 
State, 758 S.W.2d 597, 599 (Tex. Crim. App. 1998). 

 
• Trial court has no discretion to restrict trial counsel’s ability to make an offer of 

proof on relevancy or materiality grounds.  
 

• If trial counsel is denied the right to make a bill, the cause must be remanded to 
the trial court so that the offer of proof may be made. Spence v. State, 758 S.W.2d 
597 (Tex. Crim. App. 1988). 

iii. Procedure for Making Offer of proof 
Step 1: Present the excluded evidence in an offer of proof to the trial court. Tex. 
Rule App. Proc. 33.2(c)(1). No particular form of words is required in a offer of 
proof, but trial counsel should state with sufficient specificity the evidence so that 
the trial court is aware of the complaint. Tex. Rule App. Proc. 33.2(a). Best 
practice is to present the evidence in question-and-answer form.   

 
Step 2(a): If trial counsel and the State agree on the contents of the offer of 
proof, the trial court must sign the bill and file it with the clerk.  

 
Step 2(b): If trial counsel and the State do not agree on the contents of the bill, 
after notice and hearing, the trial judge must do one of the following: 

 
• Sign the offer of proof and file it with the clerk if the judge finds that it 

is correct. Tex. Rule App. Proc. 33.2(c)(2)(A); or 
 

• Suggest to the complaining party those corrections to the bill that the 
judge believes are necessary to make it accurately reflect the 
proceedings in the trial court, and if the party agrees to the corrections, 
have the corrections made, sign the bill, and file it with the clerk Tex. 
Rule App. Proc. 33.2(c)(2)(B); or 
 

• If the complaining party will not agree to the corrections suggested by 
the judge, return the bill to the complaining party with the judge’s 
refusal written on it, and prepare, sign, and file with the clerk a bill 
that will in the judge’s opinion accurately reflect the proceedings in 
the trial court. Tex. Rule App. Proc. 33.2(c)(2)(C). 

 
Step 3 (if necessary – bystander’s bill): If the complaining party is dissatisfied 
with the offer of proof filed by the trial court, the party may file with the clerk the 
bill that was rejected by the judge. That party must also file the affidavits of at 
least three people who observed the matter to which the offer of proof is 
addressed. The affidavits must attest to the correctness of the bill as presented by 
the party. The matters contained in that offer of proof may be controverted and 
maintained by additional affidavits filed by any party within 10 days after the 
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filing of that bill. The truth of the offer of proof will be determined by the 
appellate court. 
• Bystanders cannot have any connection to the case.  Fitch v. State, 384 

S.W.2d 719, 720 (Tex. Crim. App. 1964) 
 

iv. Conflict between bill and the record 

• The bill controls, so trial counsel should take special care that what trial counsel 
believes to be the excluded evidence is included in the record. Tex. Rule App. 
Proc. 33.2(d). 

v. Timing to make the bill 

• Must file formal offer of proof no later than 60 days after the trial court 
pronounces or suspends a sentence in open court if no motion for new trial was 
filed. Tex. Rule App. Proc. 33.2(e)(2)(A).  
 

• If a motion for new trial has been timely filed, trial counsel should file the offer of 
proof or formal offer of proof no later than 90 days after the trial court 
pronounces or suspends a sentence in open court. Tex. Rule App. Proc. 
33.2(e)(2)(B).  
 

• The Court of Appeals may extend the time to file a formal offer of proof or offer 
of proof if, within 15 days after the deadline for filing, trial counsel files the bill in 
the appellate court along with a motion that complies with Texas Rule of 
Appellate Procedure Rule 10.5(b). Tex. Rule App. Proc. 33.2(e)(3).  
 

• Once properly filed, the offer of proof or formal offer of proof must be included 
in the appellate record. Tex. Rule App. Proc. 33.2(f).  

17. Curative Admissibility (De Garmo overruled by Jacobson) 
i. Jacobson v. State, 398 S.W.3d 195 (Tex. Crim. App. 2013) 

• De Garmo v. State, 691 S.W.2d 657, 661 (Tex. Crim. App. 1985): if a defendant 
does not testify at the innocence/guilt stage of the trial, but testifies at the 
punishment stage and admits his guilt to the crime for which he has been found 
guilty, the Defendant has “entered the equivalent of a plea of guilty.” This 
defendant “not only waives a challenge to the sufficiency of the evidence, but he 
also waives any error that might have occurred during the guilt stage of the trial.”  

 
• Leday v. State, 983 S.W.2d 713, 719 (Tex. Crim. App. 1998): overruled De 

Garmo only as to “fundamental rights.” 
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• Leday “applies to all guilt-stage claims of error, not merely ‘fundamental’ 

claims,” so “[A] defendant who testifies at the punishment stage of trial and 
admits his guilt does not forfeit his right to complain on appeal about errors 
occurring during the guilt stage.”  

 
 

• Result: the defendant who pleads “not guilty” and then is convicted may take the 
stand during the punishment phase and admit his guilt in the hopes of obtaining a 
lesser sentence without losing the right to challenge the legal sufficiency of his 
conviction.  

 

18. Preserving Error During Voir Dire 
i. Always record voir dire: If the voir dire is not recorded, nothing is preserved for 

review and any error is waived. Villarreal v. State, 617 S.W.2d 703 (Tex. Crim. App. 
1981). 

• Reason: during voir dire, the State may ask an improper commitment question, 
which is a hypothetical question based on the facts of the case that is designed to 
obtain a commitment from the juror as to how he or she would decide the case. 
Standefer v. State, 59 S.W.3d 177, 181 (Tex. Crim. App. 2001). However, if trial 
counsel fails to demand that voir dire be transcribed, even with a proper objection 
made by trial counsel, appellate counsel cannot raise this issue on appeal. 

ii. Prejudicial comments by State during voir dire: Counsel must make a timely and 
specific objection to the remarks. Montoya v. State, 744 S.W.2d 15 (Tex. Crim. App. 
1987).  If the objection is sustained, counsel must: 

• Ask that the panel be instructed to disregard the remarks. Mendoza v. State, 552 
S.W.2d 444 (Tex. Crim. App. 1977); and 

 
• Move to quash the panel. Hogan v. State, 496 S.W.2d 594 (Tex. Crim. App. 

1973); and 
 
• Exhaust his peremptory challenges against those jurors who heard the comment. 

Hammett v. State, 578 S.W.2d 699 (Tex. Crim. App. 1979). 
iii. Prejudicial comments by trial court during voir dire 

• Equals fundamental error, and no objection is needed to preserve this claim for 
appellate review. Blue v. State, 41 S.W.3d 129 (Tex. Crim. App. 2000), reversed 
on remand, 64 S.W.3d 672 (Tex. App. Houston [1st Dist.] 2001) (trial judge’s 
multiple comments that tainted the presumption of innocence warranted reversal 
even in the absence of an objection by defense). 

iv. Prejudicial Comments by juror during voir dire 

• If trial counsel only makes a request for a mistrial, the only issue preserved for 
appeal is whether an instruction to disregard would have cured any prejudice 
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stemming from the juror’s remarks.  Young v. State, 137 S.W.3d 65, 71 (Tex. 
Crim. App. 2004).  

 
• Always object, ask to disregard, and then move for a mistrial. 

 
v. Voir Dire Time Limits: An objection to unreasonable time limitations on voir dire 

must appear in the record and counsel must make a timely and specific objection as 
follows [McCarter v. State, 837 S.W.2d 117 (Tex. Crim. App. 1992); Dhillon v. State, 
138 S.W.3d 583 (Tex. App. Houston [14th Dist.] 2004); Ratliff v. State, 690 S.W.2d 
897 (Tex. Crim. App. 1985)]: 

• Request additional time on the record.  
 

• If the trial court denies trial counsel’s request for additional time, make an offer of 
proof that contains the questions that trial counsel proposes to ask (questions must 
be relevant, and not repetitious, vague, or open-ended).  
 

• Make a bill on what the answers of the individual venire persons might have been.  
 

 
• Show that the prospective jurors he was unable to question actually served on the 

jury.  
 

vi. Limitation on asking a particular question 

• So long as the record contains the question sought to be asked, once the trial court 
instructs trial counsel not to ask the question at issue, the error has been 
preserved. Nunfio v. State, 808 S.W.2d 482 (Tex. Crim. App. 1991), overruled on 
other grounds, Barajas v. State, 93 S.W.3d 36 (Tex. Crim. App. 2002).  
 

• Trial counsel should put in the record that the trial court’s ruling has precluded 
him from intelligently exercising his peremptory challenges. Sawyers v. State, 724 
S.W.2d 24 (Tex. Crim. App. 1986).  

 
• Any error arising from the denial of a proper question is subject to a harm 

analysis. Rich v. State, 160 S.W.3d 575, 580 (Tex. Crim. App. 2005).  But if a 
juror withholds material information during voir dire as a result of the limitation, 
the error may be constitutional harm under the standard in Texas Rule of 
Appellate Procedure 44.2(a). Franklin v. State, 138 S.W.3d 351 (Tex. Crim. App. 
2004). 
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vii. Denial of a Defense Challenge for Cause: After voicing a timely and specific 
objection to the trial court’s ruling, counsel must:  

• Use a peremptory challenge on that juror. East v. State, 702 S.W.2d 606 (Tex. 
Crim. App. 1985); and 
 

• Exhaust his peremptory challenges and request additional strikes. Molina v. State, 
754 S.W.2d 468 (Tex. Crim. App. 1988); and 
 

• Assert that if he had not been forced to use a peremptory challenge after his 
challenge for cause was overruled, he would have used that peremptory to excuse 
a juror who was seated whom he found objectionable. Homan v. State, 662 
S.W.2d 372 (Tex. Crim. App. 1984). 

 
viii. Granting of a State challenge for cause 

• Trial counsel must show that the State used all of its peremptory challenges 
and that this error deprived the defendant of “a lawfully constituted jury.” 
Jones v. State, 982 S.W.2d 386, 394 (Tex. Crim. App. 1998).  
 

• As a practical matter, this is nearly an impossible burden for the defense. 
 

ix. Sua Sponte Excusal of a Juror 

• Go through process for when there is a denial of a defense challenge for 
cause. 
 

• Make a timely and specific objection that the trial court has excused an 
otherwise qualified juror on its own motion. Nichols v. State, 754 S.W.2d 185 
(Tex. Crim. App. 1988). 

19. Batson Challenges 
i. A defendant has the right to be tried by a jury whose members have been selected in a 

“non-discriminatory fashion,” and a denial of this right violates the equal protection 
clause. Batson v. Kentucky, 476 U.S. 79, 85-86 (1986); Miller-El v. Cockrell, 537 
U.S. 322, 335 (2003) (Defendant is entitled to present evidence relating to a pattern 
and practice of race discrimination on the part of the prosecution). 

ii. Includes discriminatory challenges made by the State based solely on a juror’s 
gender. Fritz v. State, 946 S.W.2d 844 (Tex. Crim. App. 1997). 

iii. The record must contain the race of the accused, the race of the prospective jurors on 
the panel as well as the race of those panel members struck by the prosecutor. 
McKinney v. State, 744 S.W.2d 252 (Tex. App. Waco 1987).  

iv. Batson challenge must be made before the jury is sworn and the venire panel is 
discharged. Williams v. State, 712 S.W.2d 835 (Tex. App.  Corpus Christi 1986); Tex. 
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Code Crim. Proc. Art. 35.261(a); Henry v. State, 729 S.W.2d 732 (Tex. Crim. App. 
1987). 

v. Procedure in a Batson Challenge 

Step 1: Make a prima facie case (all of the following must be true) [Tex. Code 
Crim. Proc. Art. 35.261(a)]: 

 
• The defendant is a member of an identifiable racial group; and 

 
• The State exercised peremptory challenges for the purpose of excluding persons 

from the jury on the basis of their race; and  
 

• The defendant offers evidence of relevant facts that tends to show that the 
challenges made by the State were made for reasons based on race.  

 
Step 2: burden shifts to the State to provide a racially-neutral explanation for the 
alleged race-related peremptory challenges. The burden of persuasion remains with 
the defendant to establish purposeful discrimination. Tex. Code Crim. Proc. 
35.261(a).  
 
Result: If trial court determines that the State challenged prospective jurors on the 
basis of race, the trial court must call a new array in the case. Tex. Code Crim. Proc. 
35.261(b).  

20. Preserving Error when Witness is Missing  
i. Sturgeon v. State, 106 S.W.3d 81 (Tex. Crim. App. 2003) 

• Subpoena the witness and file the return with the clerk; and 
 

• If witness no-shows, request a writ of attachment, which must be denied by the 
trial court; and 

 
• Put on the record what the witness would have testified to (offer of proof); and 
 
• Testimony that the witness would have given must be relevant and material. 

 

21. Tex. Rule Evid. 404(b) 
i. Upon timely request by defendant, reasonable notice must be given in advance of trial 

of the State’s intent to introduce as part of its case-in-chief any evidence in the nature 
of an extraneous offense. Tex. Rule Evid. 404(b).  
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ii. Does not entitle the defendant to notice any extraneous offenses that the State will 
introduce during their rebuttal case. Herring v. State, 752 S.W.2d 169 (Tex. App. 
Houston [1st Dist.] 1988). 

 
iii. General discovery motion is insufficient to trigger the notice provisions. Espinosa 

v. State, 853 S.W.2d 36 (Tex. Crim. App. 1993).  
 

iv. Fact that the State has an “open-file” policy does not relieve the State from the 
responsibility of complying with the defense’s timely request under 404(b). 
Buchanan v. State, 911 S.W.2d 11 (Tex. Crim. App. 1995).  Nor does it relieve trial 
counsel’s responsibility to request 404(b) evidence.   

 
v. Always file a motion in limine asking the court to order the State to instruct witnesses 

to not mention or otherwise allude to any extraneous acts until the jury has been 
excused and the State has made a proffer of the expected testimony.  

 
vi. A second motion in limine should also be filed to keep the prosecutor from asking 

the defendant or his witnesses any questions on cross-examination designed to “open 
the door” to the admission of otherwise inadmissible extraneous conduct.  

 

22. Preserving error in the jury charge 
i. On the record (in writing or orally on the record), request the desired charge in a 

specific and timely manner and present it to the court for a ruling. McCloud v. State, 
527 S.W.2d 885 (Tex. Crim. App. 1975); Chapman v. State, 921 S.W.2d 694 (Tex. 
Crim. App. 1996); Tex. Code Crim. Proc. Art. 36.15; and 

ii. If the requested instruction is allowed, the trial court must incorporate it into the main 
body of the jury instructions. Attaching the allowed instruction to the back of the 
charge is not sufficient. Perkins v. State, 528 S.W.2d 298 (Tex. Crim. App. 1975).  

23. Lesser-Included Offenses 
i. A reviewing court may reform a judgment of conviction and convict an appellant of a 

lesser-included offense even if: (1) the jury was not instructed on the lesser-included 
offense, and (2) neither of the parties asked for such an instruction.  Bowen v. State, 
374 S.W.3d 427, 432 (Tex. Crim. App. 2012).   

ii. Best practice is to request lesser-included or object to the omission of a lesser-
included offense.   

iii. Two-prong test for lesser-included charge: 

 
• Step One: the lesser-included offense must be included within the proof necessary 



18 
 

to establish the offense charged. See Tex. Code Crim. Proc. Art. 37.09 (See below) 
 

• Step Two: some evidence must exist in the record that if the defendant is guilty, 
he or she is guilty only of the lesser offense.  

Arevalo v. State, 943 S.W.2d 887 (Tex. Crim. App. 1997): 
 

Note regarding Step One: An offense is a lesser-included offense of another offense 
one of the following are met: 

 
• The lesser-included offense is established by proof of the same, or less than all 

the facts required to establish the commission of the offense charged. See 
Walker v. State, 761 S.W.2d 572, 575 (Tex. App. San Antonio 1988), pet. dis. 
improvidently granted, 811 S.W.2d 131 (Tex. Crim. App. 1991); or 
 

• The lesser-included offense differs from the offense charged only in the 
respect that a less-serious injury or risk of injury to the same person, 
property, or public interest suffices to establish its commission. See Sanders v. 
State, 664 S.W.2d 705, 708 (Tex. Crim. App. 1985) (opinion on rehearing); or 
 

• It differs from the offense charged only in the respect that a less culpable 
mental state suffices to establish its commission; or 
 

• It consists of an attempt to commit the offense charged or an otherwise 
included offense. 

24. Closing Arguments 
i. Motion in Limine to Limit the State’s Closing Argument: filing of a motion in 

limine does not by itself preserve any error, but serves two important purposes: 

• Encourages the court to rule on your objections. 
 

• Alerts an appellate court to a prosecutor’s bad faith. 
 

ii. Time limitations for closing argument: Object if time limit is short using the seven 
Dang factors, and object again when you are cut off by the trial court using the same 
seven factors [Dang v. State, 154 S.W.3d 616, 617 (Tex. Crim. App. 2005)]: 

• Quantity of the evidence. 
• Duration of the trial. 
• Conflicts in the testimony. 
• Seriousness of the offense. 
• Complexity of the case. 
• Whether counsel efficiently used the time allotted. 
• Whether counsel set out what issues were not discussed because of the time 

limitation. 
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25. Motions for New Trial 
i. Rule #1: NEVER file a “bare-bones” motion for new trial without consulting 

with appellate counsel.  

• The motion for new trial is for the client’s benefit. It is not to “make the client feel 
good” or to give the court reporter and clerk additional time to file the record on 
appeal. 
 

• Motion for new trial is an indispensable tool for supplementing the record or 
curing error made during the trial. 
 

• Danger of filing bare-bones motion for new trial: if the trial court overrules 
motion for new trial, the “game may be over.”  State v. Awadelkariem, 874 
S.W.2d 721 (Tex. Crim. App. 1998) allows the trial court to rescind its order 
overruling the motion for new trial, but this power is discretionary.  

ii. Grounds for New Trial (Tex. Rule App. Proc. 21.3) 
a. Except in a misdemeanor case in which the maximum possible punishment is a 

fine, the defendant has been unlawfully tried in absentia or has been denied 
counsel; 

 
b. The court has misdirected the jury about the law or has committed some other 

material error likely to injure the defendant’s rights; 
 
c. The verdict has been decided by lot or in any manner other than a fair expression 

of the jurors’ opinion; 
 
d. A juror has been bribed to convict or has been guilty of any other corrupt conduct; 
 
e. A material defense witness has been kept from court by force, threats, or fraud, or 

when evidence tending to establish the defendant’s innocence has been 
intentionally destroyed or withheld, thus preventing its production at trial; 

 
f. After retiring to deliberate, the jury has received other evidence: when a juror has 

talked with anyone about the case or when a juror became so intoxicated that his 
or her vote was probably influenced as a result; 

 
g. The jury has engaged in such misconduct that the defendant did not receive a fair 

and impartial trial; or 
 
h. The verdict is contrary to the law and the evidence. 

 
iii. Other grounds for New Trial 

• The trial court has the authority to grant a motion for new trial in the interests of 
justice based on grounds that are not specifically set out in Tex. Rule App. Proc. 
21.3. State v. Belcher, 183 S.W.3d 443, 446 (Tex. App. Houston [14th Dist.] 
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2005, no pet.).  
 

• However, trial counsel should strive to cite a ground in Texas Rule of Appellate 
Procedure 21.3 because new trials “in the interest of justice” are almost never 
granted. 

iv. The Right to counsel during new trial proceedings 

• A hearing on a motion for new trial is considered a critical stage of the criminal 
proceeding, so defendant is entitled to the assistance of counsel at the hearing. See 
Trevino v. State, 565 S.W.2d 938, 940 (Tex. Crim. App. 1978); Prudhomme v. 
State, 28 S.W.3d 114, 119-120 (Tex. App. Texarkana 2000). 
 

• Defendant is entitled to an abatement of his appeal so that a hearing could be 
conducted to determine if he was denied the effective assistance of counsel during 
the 30-day critical stage for filing a motion for new trial based, inter alia, on the 
defendant’s affidavit attached to his motion to abate, and appellate counsel’s 
statements in her motion. Jack v. State, 42 S.W.3d 291, 293 (Tex. App. Houston 
[1st Dist.] 2001), appeal abated, 64 S.W.3d 694 (Tex. App. Houston [1st Dist.] 
2002).  

v. Motion for New Trial must be timely filed 

• Must be filed no later than 30 days after the date the trial court imposes or 
suspends sentence in open court. Tex. Rule App. Proc. 21.4(a).  
 

• May be amended within the same 30-day period after the date when the trial court 
imposes or suspends sentence in open court, but before the court overrules any 
preceding motion for new trial. Tex. Rule App. Proc. 21.4(b).  Any motion filed 
after the expiration of the 30-day period after the date when the trial court 
imposes or suspends sentence in open court is a nullity. State v. Lewis, 151 
S.W.3d 213 (Tex. App. Tyler, 2004). 
 

• The filing of a notice of appeal does not divest the trial court of its jurisdiction to 
act on an otherwise timely motion for new trial. Hall v. State, 698 S.W.2d 150 
(Tex. Crim. App. 1985). 

vi. Motion for New Trial must be timely presented 

• Must “present” a motion for new trial within 10 days of filing unless the trial 
court in its discretion permits it to be presented and heard within 75 days from the 
date it imposes or suspends sentence in open court. Tex. Rule App. Proc. 21.6(a); 
Martin v. State, 97 S.W.3d 718 (Tex. App. Waco 2003).  
 

• “Presentment” -- bringing the motion to the trial court’s attention so that it may be 
studied and, if necessary, set for a hearing. Carranza v. State, 960 S.W.2d 76 
(Tex. Crim. App. 1998). “Presentment” met by presenting the motion to the court 
coordinator and obtaining a hearing date. Butler v. State, 6 S.W.3d 636 (Tex. App.  
Houston [1st Dist.] 1999). 



21 
 

vii. Motion must be sworn to if factual allegations made that are not in the record 

• Motion must be sworn to by someone having personal knowledge of the facts 
contained in the motion if such facts are not within the knowledge of the trial 
court. Reyes v. State, 849 S.W.2d 812 (Tex. Crim. App. 1993).   
 

• If properly verified with facts outside the record, it is an abuse of discretion if the 
trial court does not grant a hearing. Reyes v. State, 849 S.W.2d 812 (Tex. Crim. 
App. 1993); Wallace v. State, 106 S.W.3d 103 (Tex. Crim. App. 2003). 
 

• If affidavit is not attached to the motion for new trial, there is no abuse of 
discretion in denying the defendant an evidentiary hearing. Martin v. State, 97 
S.W.3d 718 (Tex. App. Waco 2003). 

viii. Motion for New Trial must be heard within 75 Days from sentencing 

• Motion must be heard and ruled upon by the trial court within 75 days after 
imposing or suspending sentence in open court. Tex. Rule App. Proc. 21.8(a).  
 

• Trial court loses jurisdiction to rule upon a motion for new trial after the 75th day, 
and the motion is deemed to be overruled by operation of law. Tex. Rule App. 
Proc. 21.8(c). 
 

• Trial counsel’s failure to alert the trial court to the proper deadline for ruling on a 
motion for new trial can constitute ineffective assistance of counsel. Belcher v. 
State, 93 S.W.3d 593 (Tex. App. Houston [14th Dist.] 2002). 

ix. Procedure in a Motion for New Trial 

• The trial court may receive evidence in connection with a motion for new trial by 
affidavit in lieu of live testimony. Tex. Rule App. Proc. 21.7. 
 

• To be considered “evidence,” affidavits must be presented as exhibits.  
 

• The judge who hears the motion for new trial does not have to be the judge who 
presided over trial. Woods v. State, 569 S.W.2d 901, 903 (Tex. Crim. App. 1978). 

 
• Kirk v. State, 454 S.W.3d 511 (Tex. Crim. App. 2015): A trial court has the power 

to rescind an order granting a new trial, and this power is not subject to a seventy-
five-day time limit 
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26. Discovery dumps and expert-witness-notice surprises 
i. Tex. Code Crim. Proc. Art. 39.14(a): “...as soon as practicable after receiving a 

timely request from the defendant the state shall produce...” 
ii. Tex. Code Crim. Proc. Art. 39.14(b): “...On a party’s request made not later than 

the 30th day before the date that jury selection in the trial is scheduled to begin...”  
iii. Always move for a continuance to preserve error 

• Duff-Smith v. State, 685 S.W.2d 26, 33 (Tex. Crim. App. 1985): “[T]he proper 
procedure when alleging surprise due to violation of the trial court’s orders for 
discovery is to request a continuance.”  (Discovery pertaining to disclosure of a 
note handwritten by a lay witness.) 

 
• Barnes v. State, 876 S.W.2d 316, 328 (Tex. Crim. App. 1994): “[I]f a witness’s 

name is not furnished to a defendant before trial despite a court order, any error in 
allowing that witness to testify over a claim of lack of notice is waived by the 
failure to move for a continuance.” (State’s failure to provide names of witnesses 
who testified during the punishment phase of the trial). 

 
• Lindley v. State, 635 S.W.2d 541, 544 (Tex. Crim. App. 1982) (State failed to 

disclose that it intended to produce an arresting officer to testify regarding 
inculpatory statements the defendant made to the arresting officer). 

 

• Tamez v. State, 205 S.W.3d 32, 40 (Tex. App. Tyler 2006, no pet.): whether 
Article 39.14(b) was “self-executing,” i.e., whether absent a timely request by the 
defense, is the State is required to disclose the names of experts.  Article 39.14(b) 
is not “self-executing,” and the defense must file and serve a timely request.   

 

27. Tex. Code Crim. Proc. 38.37 – Evidence of Extraneous Offenses or Acts. 
i. Section 1: Tex. Rules Evid. 404(b) and 405 (character evidence) do not apply, and it 

is “open season” regarding: (1) the state of mind of the defendant and the child; and 
(2) the previous and subsequent relationship between the defendant and the child. 

• Applies if the following are committed against a child under 17: Chapter 21 
(Sexual Offenses); Chapter 22 (Assaultive Offenses); or Section 25.02 (Prohibited 
Sexual Conduct) 

 
• Applies if the following are committed against a child under 18: Section 43.25 

(Sexual Performance by a Child); Section 20A.02(a)(7) or (8); or Section 
43.05(a)(2) (Compelling Prostitution). 

 
ii. Section 2: Tex. Rules Evid. 404(b) and 405 (character evidence) do not apply, and it 

is “open season” regarding whether defendant committed certain offenses, including 
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the character of the defendant and acts performed in conformity with the 
character of the defendant.    

• Before admission (§ 2a), trial court must conduct hearing to determine that the 
evidence “likely to be admitted at trial will be adequate to support a finding by the 
jury that the defendant committed the separate offense beyond a reasonable 
doubt.” 

• Offenses (or attempt or conspiracy to commit):  
 Section 20A.02, if punishable as an F-1 (Sex Trafficking of a Child); 
 Section 21.02 (Continuous Sexual Abuse of Young Child or Children); 
 Section 21.11 (Indecency With a Child); 
 Section 22.011(a)(2) (Sexual Assault of a Child); 
 Sections 22.021(a)(1)(B) and (2) (Aggravated Sexual Assault of a Child); 
 Section 33.021 (Online Solicitation of a Minor); 
 Section 43.25 (Sexual Performance by a Child); or 
 Section 43.26 (Possession or Promotion of Child Pornography) 

 
• Notice under § 3: state shall give the defendant notice of the state’s intent to 

introduce in the case in chief evidence (under Article 38.37) not later than the 30th 
day before the date of the defendant’s trial. 
 

• Always file a motion and demand that the trial court order the State to provide 
notice under § 3 - Samora v. State, No. 13-09-00587-CR, 2010 Tex. App. LEXIS 
6759 (Tex. App. Corpus Christi, Aug. 19, 2010). 

 
 Espinosa v. State, 853 S.W.2d 36, 38-39 (Tex. Crim. App. 1993) (per curiam): 

“[W]hen a defendant relies on a motion for discovery to request notice . . . it is 
incumbent upon him to secure a ruling on his motion in order to trigger the 
notice requirements of that rule. 
 

 Mitchell v. State, 982 S.W.2d 425, 427 (Tex. Crim. App. 1998): when a 
request asks the trial court to enter an order and asks the State to provide 
notice, the request itself is insufficient to trigger the duty to provide notice) 

 
 Because the defendant failed to trigger the notice requirement of Article 

38.37, the trial court did not err in denying his lack-of-notice objection. 

28. Tex. Code Crim. Proc. Art. 38.072 – Hearsay Statement of Certain Abuse Victims 
i. Applicability of Art. 38.072 

• Sec. 1.  Applies if one of the following offenses are alleged to have been 
committed against a child younger than 14 (or person with a disability): 

 
(1)  Chapter 21 (Sexual Offenses) or 22 (Assaultive Offenses); 
(2)  Section 25.02 (Prohibited Sexual Conduct); 
(3)  Section 43.25 (Sexual Performance by a Child); 
(4)  Section 43.05(a)(2) (Compelling Prostitution); 
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(5)  Section 20A.02(a)(7) or (8) (Trafficking of Persons); or 
(6)  Section 15.01 (Criminal Attempt) of any of the above. 

 
• Sec. 2(a) - applies only to statements that:  

 
(1) describe: 

 
(A) the alleged offense; or 

 
(B)  if the statement is offered during the punishment phase of the 
proceeding, a crime, wrong, or act other than the alleged offense that is: 

 
(i)  described by Section 1; and 
 
(ii)  allegedly committed by the defendant against the child who is 
the victim of the offense or another child younger than 14 years of 
age; and 
 
(iii)  otherwise admissible as evidence under Article 38.37, Rule 
404 or 405, Texas Rules of Evidence, or another law or rule of 
evidence of this state; and 
 

(2)  were made by the child against whom the charged offense or extraneous 
crime, wrong, or act was allegedly committed; and 
 
(3)  were made to the first person, 18 years of age or older, other than the 
defendant, to whom the child made a statement about the offense or extraneous 
crime, wrong, or act. 

 
 
 

ii. Procedure for admission of evidence under Art. 38.072 – Sec. 2(b) 
 

(b)  A statement is not inadmissible because of the hearsay rule if: 
 

(1) on or before the 14th day before the date the proceeding begins, the party 
intending to offer the statement: 

 
(A)  notifies the adverse party of its intention to do so; 
 
(B)  provides the adverse party with the name of the witness through 
whom it intends to offer the statement; and 
 
(C)  provides the adverse party with a written summary of the statement; 
and 
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(2) the trial court finds, in a hearing conducted outside the presence of the jury, 
that the statement is reliable based on the time, content, and circumstances of 
the statement; and 
 

(3) the child or person with a disability testifies or is available to testify at the 
proceeding in court or in any other manner provided by law. 

 
iii. Sanchez v. State, 354 S.W.3d 476 (Tex. Crim. App. 2011) 

• An Art. 38.072 hearing is intended only to determine the reliability of the CW’s 
out-of-court statement, so the defendant's opportunity for cross-examining the 
outcry witness at the hearing is inadequate to allow the admission of the hearing 
testimony at trial. 
 

• Art. 38.072 has one purpose: based on the time, content, and circumstances of the 
statement, whether the outcry statement is reliable.  

 
• The trial court may only determine the reliability based on the time, content, and 

circumstances of the statement. 
 

• The trial court may not determine the reliability of the statement based on the 
credibility of the outcry witness. 

 
• To introduce an Art. 38.072 statement over a Sixth Amendment objection, 

the State must show: (1) the declarant is unavailable, and (2) defendant had a 
prior opportunity to cross-examine the declarant.  
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	 Result: the defendant who pleads “not guilty” and then is convicted may take the stand during the punishment phase and admit his guilt in the hopes of obtaining a lesser sentence without losing the right to challenge the legal sufficiency of his con...


	18. Preserving Error During Voir Dire
	i. Always record voir dire: If the voir dire is not recorded, nothing is preserved for review and any error is waived. Villarreal v. State, 617 S.W.2d 703 (Tex. Crim. App. 1981).
	 Reason: during voir dire, the State may ask an improper commitment question, which is a hypothetical question based on the facts of the case that is designed to obtain a commitment from the juror as to how he or she would decide the case. Standefer ...

	ii. Prejudicial comments by State during voir dire: Counsel must make a timely and specific objection to the remarks. Montoya v. State, 744 S.W.2d 15 (Tex. Crim. App. 1987).  If the objection is sustained, counsel must:
	 Ask that the panel be instructed to disregard the remarks. Mendoza v. State, 552 S.W.2d 444 (Tex. Crim. App. 1977); and
	 Move to quash the panel. Hogan v. State, 496 S.W.2d 594 (Tex. Crim. App. 1973); and
	 Exhaust his peremptory challenges against those jurors who heard the comment. Hammett v. State, 578 S.W.2d 699 (Tex. Crim. App. 1979).

	iii. Prejudicial comments by trial court during voir dire
	 Equals fundamental error, and no objection is needed to preserve this claim for appellate review. Blue v. State, 41 S.W.3d 129 (Tex. Crim. App. 2000), reversed on remand, 64 S.W.3d 672 (Tex. App. Houston [1st Dist.] 2001) (trial judge’s multiple com...

	iv. Prejudicial Comments by juror during voir dire
	 If trial counsel only makes a request for a mistrial, the only issue preserved for appeal is whether an instruction to disregard would have cured any prejudice stemming from the juror’s remarks.  Young v. State, 137 S.W.3d 65, 71 (Tex. Crim. App. 20...
	 Always object, ask to disregard, and then move for a mistrial.

	v. Voir Dire Time Limits: An objection to unreasonable time limitations on voir dire must appear in the record and counsel must make a timely and specific objection as follows [McCarter v. State, 837 S.W.2d 117 (Tex. Crim. App. 1992); Dhillon v. State...
	 Request additional time on the record.
	 If the trial court denies trial counsel’s request for additional time, make an offer of proof that contains the questions that trial counsel proposes to ask (questions must be relevant, and not repetitious, vague, or open-ended).
	 Make a bill on what the answers of the individual venire persons might have been.
	 Show that the prospective jurors he was unable to question actually served on the jury.

	vi. Limitation on asking a particular question
	vii. Denial of a Defense Challenge for Cause: After voicing a timely and specific objection to the trial court’s ruling, counsel must:
	 Use a peremptory challenge on that juror. East v. State, 702 S.W.2d 606 (Tex. Crim. App. 1985); and
	 Exhaust his peremptory challenges and request additional strikes. Molina v. State, 754 S.W.2d 468 (Tex. Crim. App. 1988); and
	 Assert that if he had not been forced to use a peremptory challenge after his challenge for cause was overruled, he would have used that peremptory to excuse a juror who was seated whom he found objectionable. Homan v. State, 662 S.W.2d 372 (Tex. Cr...

	viii. Granting of a State challenge for cause
	 Trial counsel must show that the State used all of its peremptory challenges and that this error deprived the defendant of “a lawfully constituted jury.” Jones v. State, 982 S.W.2d 386, 394 (Tex. Crim. App. 1998).
	 As a practical matter, this is nearly an impossible burden for the defense.

	ix. Sua Sponte Excusal of a Juror
	 Go through process for when there is a denial of a defense challenge for cause.
	 Make a timely and specific objection that the trial court has excused an otherwise qualified juror on its own motion. Nichols v. State, 754 S.W.2d 185 (Tex. Crim. App. 1988).


	19. Batson Challenges
	i. A defendant has the right to be tried by a jury whose members have been selected in a “non-discriminatory fashion,” and a denial of this right violates the equal protection clause. Batson v. Kentucky, 476 U.S. 79, 85-86 (1986); Miller-El v. Cockrel...
	ii. Includes discriminatory challenges made by the State based solely on a juror’s gender. Fritz v. State, 946 S.W.2d 844 (Tex. Crim. App. 1997).
	iii. The record must contain the race of the accused, the race of the prospective jurors on the panel as well as the race of those panel members struck by the prosecutor. McKinney v. State, 744 S.W.2d 252 (Tex. App. Waco 1987).
	iv. Batson challenge must be made before the jury is sworn and the venire panel is discharged. Williams v. State, 712 S.W.2d 835 (Tex. App.  Corpus Christi 1986); Tex. Code Crim. Proc. Art. 35.261(a); Henry v. State, 729 S.W.2d 732 (Tex. Crim. App. 19...
	v. Procedure in a Batson Challenge

	20. Preserving Error when Witness is Missing
	i. Sturgeon v. State, 106 S.W.3d 81 (Tex. Crim. App. 2003)
	 Subpoena the witness and file the return with the clerk; and
	 If witness no-shows, request a writ of attachment, which must be denied by the trial court; and
	 Put on the record what the witness would have testified to (offer of proof); and
	 Testimony that the witness would have given must be relevant and material.


	21. Tex. Rule Evid. 404(b)
	i. Upon timely request by defendant, reasonable notice must be given in advance of trial of the State’s intent to introduce as part of its case-in-chief any evidence in the nature of an extraneous offense. Tex. Rule Evid. 404(b).
	ii. Does not entitle the defendant to notice any extraneous offenses that the State will introduce during their rebuttal case. Herring v. State, 752 S.W.2d 169 (Tex. App. Houston [1st Dist.] 1988).
	iii. General discovery motion is insufficient to trigger the notice provisions. Espinosa v. State, 853 S.W.2d 36 (Tex. Crim. App. 1993).
	iv. Fact that the State has an “open-file” policy does not relieve the State from the responsibility of complying with the defense’s timely request under 404(b). Buchanan v. State, 911 S.W.2d 11 (Tex. Crim. App. 1995).  Nor does it relieve trial couns...
	v. Always file a motion in limine asking the court to order the State to instruct witnesses to not mention or otherwise allude to any extraneous acts until the jury has been excused and the State has made a proffer of the expected testimony.
	vi. A second motion in limine should also be filed to keep the prosecutor from asking the defendant or his witnesses any questions on cross-examination designed to “open the door” to the admission of otherwise inadmissible extraneous conduct.

	22. Preserving error in the jury charge
	i. On the record (in writing or orally on the record), request the desired charge in a specific and timely manner and present it to the court for a ruling. McCloud v. State, 527 S.W.2d 885 (Tex. Crim. App. 1975); Chapman v. State, 921 S.W.2d 694 (Tex....
	ii. If the requested instruction is allowed, the trial court must incorporate it into the main body of the jury instructions. Attaching the allowed instruction to the back of the charge is not sufficient. Perkins v. State, 528 S.W.2d 298 (Tex. Crim. A...

	23. Lesser-Included Offenses
	i. A reviewing court may reform a judgment of conviction and convict an appellant of a lesser-included offense even if: (1) the jury was not instructed on the lesser-included offense, and (2) neither of the parties asked for such an instruction.  Bowe...
	ii. Best practice is to request lesser-included or object to the omission of a lesser-included offense.
	iii. Two-prong test for lesser-included charge:

	24. Closing Arguments
	i. Motion in Limine to Limit the State’s Closing Argument: filing of a motion in limine does not by itself preserve any error, but serves two important purposes:
	 Encourages the court to rule on your objections.
	 Alerts an appellate court to a prosecutor’s bad faith.

	ii. Time limitations for closing argument: Object if time limit is short using the seven Dang factors, and object again when you are cut off by the trial court using the same seven factors [Dang v. State, 154 S.W.3d 616, 617 (Tex. Crim. App. 2005)]:

	25. Motions for New Trial
	i. Rule #1: NEVER file a “bare-bones” motion for new trial without consulting with appellate counsel.
	ii. Grounds for New Trial (Tex. Rule App. Proc. 21.3)
	iii. Other grounds for New Trial
	iv. The Right to counsel during new trial proceedings
	v. Motion for New Trial must be timely filed
	vi. Motion for New Trial must be timely presented
	vii. Motion must be sworn to if factual allegations made that are not in the record
	viii. Motion for New Trial must be heard within 75 Days from sentencing
	ix. Procedure in a Motion for New Trial

	26. Discovery dumps and expert-witness-notice surprises
	i. Tex. Code Crim. Proc. Art. 39.14(a): “...as soon as practicable after receiving a timely request from the defendant the state shall produce...”
	ii. Tex. Code Crim. Proc. Art. 39.14(b): “...On a party’s request made not later than the 30th day before the date that jury selection in the trial is scheduled to begin...”
	iii. Always move for a continuance to preserve error

	27. Tex. Code Crim. Proc. 38.37 – Evidence of Extraneous Offenses or Acts.
	i. Section 1: Tex. Rules Evid. 404(b) and 405 (character evidence) do not apply, and it is “open season” regarding: (1) the state of mind of the defendant and the child; and (2) the previous and subsequent relationship between the defendant and the ch...
	ii. Section 2: Tex. Rules Evid. 404(b) and 405 (character evidence) do not apply, and it is “open season” regarding whether defendant committed certain offenses, including the character of the defendant and acts performed in conformity with the charac...
	 Before admission (§ 2a), trial court must conduct hearing to determine that the evidence “likely to be admitted at trial will be adequate to support a finding by the jury that the defendant committed the separate offense beyond a reasonable doubt.”

	28. Tex. Code Crim. Proc. Art. 38.072 – Hearsay Statement of Certain Abuse Victims
	i. Applicability of Art. 38.072
	ii. Procedure for admission of evidence under Art. 38.072 – Sec. 2(b)
	iii. Sanchez v. State, 354 S.W.3d 476 (Tex. Crim. App. 2011)



