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 The purpose of this presentation is to provide trial attorneys a
guide for preserving error for appellate review
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Make a timely, specific objection. If the 
objection is overruled, error preserved.  

If objection is sustained, then…. 

 Young v. State, 137 S.W.3d 65 (Tex. Crim. App. 2004)
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Make a request for an instruction to disregard, 
then…
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Move for a mistrial.

6



 Hernandez v. State, 538 S.W.3d 619 (Tex. Crim. App. 2018):

 Failure to insist upon a right by objection, request, motion, or 
some other behavior calculated to exercise the right in a manner 
comprehensible to the trial court results in waiver of the claim. 
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To inform the trial court of the basis of the objection
and afford the court the opportunity to rule on it.
Martinez v. State, 22 S.W.3d 504 (Tex. Crim. App.
2000)
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 In order to satisfy Tex. Rule App. Proc. 33.1, not necessary
to use “magical words” or cite a particular rule or statute.

 The standards of procedural default are not to be implemented
by splitting hairs in the appellate courts. Everitt v. State, 407
S.W.3d 259 (Tex. Crim. App. 2013).
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At the earliest possible opportunity because the failure to do 
so = waiver of the complaint on appeal. Mendez v. State, 138 
S.W.3d 334 (Tex. Crim. App. 2004).
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After making a timely and specific objection, demand an
adverse ruling from the court. Tucker v. State, 990 S.W.2d 261
(Tex. Crim. App. 1999).
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 Running objections are sufficient to preserve error so long as 
they do not encompass too broad a reach of subject matter 
over too broad a time or over different witnesses. Martinez v. 
State, 98 S.W.3d 189 (Tex. Crim. App. 2003).
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Granting of a motion in limine does not preserve error to
the admission of inadmissible evidence. Brazzell v. State, 481
S.W.2d 130, 131 (Tex. Crim. App. 1972): “The violation of a
motion in limine may entitle a party to relief, but any remedies
available with regard to such a violation are with the trial
court.”
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GOLDEN
 So long as the basis for the trial

objection is the same as that
raised and rejected at a pretrial
suppression hearing, or made
outside the jury’s presence
during trial, trial counsel need
not object again at trial when
the evidence is offered to
preserve error. Geuder v. State,
115 S.W.3d 11 (Tex. Crim.
App. 2003)
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Thomas v. State, 408 S.W.3d 877 (Tex. Crim. App. 2013)

Appellant initially preserved error by filing a motion to suppress 
evidence that was denied. 

When the evidence was proffered by the State during trial, 
attorney stated “no objection” to admission of the evidence.
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 If the record as a whole demonstrates that the defendant did
not intend the “no objection” statement to constitute
abandonment of a claim of error that was earlier preserved for
appeal, the claim is not “waived.”

18



Must file a pretrial writ of habeas corpus.  Tex. Code Crim. 
Proc. Art. 28.01, § 1(3); Ex parte Stephens, 753 S.W.2d 208, 
210 (Tex. App. Dallas 1988), affirmed, 806 S.W.2d 812 (Tex. 
Crim. App. 1991). 
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 If trial court denies opportunity to present certain
evidence, must file a formal bill of exception or offer
of proof to preserve error on appeal about the matter.
Tex. Rule App. Proc. 33.2.

Puts the trial court on notice as to what trial counsel
believes is erroneously being excluded. Tex. Rule App.
Proc. 33.2(a); Williams v. State, 116 S.W.3d 788 (Tex.
Crim. App. 2003).
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Moosavi v. State, 711 S.W.2d 53 (Tex. Crim. App. 1986)
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 Step 1: Present the excluded evidence in an offer of proof to 
the trial court. Tex. Rule App. Proc. 33.2(c)(1).
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 Step 2(a): If trial counsel and the State agree on the
contents of the offer of proof, the trial court must sign the
bill and file it with the clerk.
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 Step 2(b): If trial counsel and the State do not agree on the 
contents of the bill, after notice and hearing, the trial judge 
must do one of the following:
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 Sign the offer of proof and file it with the clerk if the judge
finds that it is correct. Tex. Rule App. Proc. 33.2(c)(2)(A);
or
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 Suggest to the complaining party those corrections to the
bill that the judge believes are necessary to make it
accurately reflect the proceedings in the trial court, and if
the party agrees to the corrections, have the corrections
made, sign the bill, and file it with the clerk. Tex. Rule App.
Proc. 33.2(c)(2)(B); or
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 If the complaining party will not agree to the corrections
suggested by the judge, return the bill to the complaining
party with the judge’s refusal written on it, and prepare,
sign, and file with the clerk a bill that will in the judge’s
opinion accurately reflect the proceedings in the trial court.
Tex. Rule App. Proc. 33.2(c)(2)(C).
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 Step 3 (if necessary – bystander’s bill): If the
complaining party is dissatisfied with the offer of proof
filed by the trial court:

1. File the bill that was rejected by the judge; and
2. File affidavits of at least three people who observed the
matter to which the offer of proof is addressed.
The truth of the offer of proof will be determined by the

appellate court.
Bystanders cannot have any connection to the case.

Fitch v. State, 384 S.W.2d 719, 720 (Tex. Crim. App.
1964)
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 De Garmo v. State, 691 S.W.2d 657 (Tex. Crim. App. 1985): if
defendant does not testify at the innocence/guilt stage of the trial,
but testifies during punishment and admits guilt, defendant has
“entered the equivalent of a plea of guilty” and “not only waives a
challenge to the sufficiency of the evidence, but he also waives
any error that might have occurred during the guilt stage of the
trial.”
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 Jacobson v. State, 398 S.W.3d 195 (Tex. Crim. App. 2013): 
defendant who pleads “not guilty” and then is convicted 
may take the stand during punishment and admit his guilt in 
the hopes of obtaining a lesser sentence without losing the 
right to challenge the legal sufficiency of his conviction. 
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 Always record voir dire: otherwise, nothing is preserved for 
review. Villarreal v. State, 617 S.W.2d 703 (Tex. Crim. App. 
1981).
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 Prejudicial comments by State during voir dire: make a
timely and specific objection to the remarks. Montoya v.
State, 744 S.W.2d 15 (Tex. Crim. App. 1987).
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Prejudicial comments by State during voir dire:
 If the objection is sustained, counsel must:
Step One: Ask that the panel be instructed to disregard the 
remarks. Mendoza v. State, 552 S.W.2d 444 (Tex. Crim. App. 
1977); and
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Prejudicial comments by State during voir dire:
 If the objection is sustained, counsel must:
Step Two: Move to quash the panel. Hogan v. State, 496 
S.W.2d 594 (Tex. Crim. App. 1973); and

35



Prejudicial comments by State during voir dire:
 If the objection is sustained, counsel must:
Step Three: Exhaust peremptory challenges against those 
jurors who heard the comment. Hammett v. State, 578 S.W.2d 
699 (Tex. Crim. App. 1979).
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Prejudicial comments by juror: object, ask to
disregard, and move for a mistrial. Young v. State, 137
S.W.3d 65, 71 (Tex. Crim. App. 2004).
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 Sturgeon v. State, 106 S.W.3d 81 (Tex. Crim. App. 2003)
Step One: Subpoena the witness and file the return with 
the clerk; and

38



 Sturgeon v. State, 106 S.W.3d 81 (Tex. Crim. App. 2003)
 Step Two: If witness no-shows, request a writ of

attachment, which must be denied by the trial court; and
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 Sturgeon v. State, 106 S.W.3d 81 (Tex. Crim. App. 2003)
Step Three: Put on the record what the witness would have 
testified to (offer of proof); and
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Important: Make showing that the witness is material

41



Upon timely request by defendant, reasonable notice must
be given in advance of trial of the State’s intent to
introduce as part of its case-in-chief any evidence in the
nature of an extraneous offense. Tex. Rule Evid. 404(b).
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General discovery motion is insufficient to trigger the 
notice provisions. Espinosa v. State, 853 S.W.2d 36 (Tex. 
Crim. App. 1993). 
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 “Open-file” policy does not relieve: (1) State from
complying with defense’s timely request; (2) trial
counsel’s responsibility to request 404(b) evidence.
Buchanan v. State, 911 S.W.2d 11 (Tex. Crim. App. 1995).
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Step One: On the record (in writing or orally on the record),
request the desired charge in a specific and timely manner
and present it to the court for a ruling. Chapman v. State, 921
S.W.2d 694 (Tex. Crim. App. 1996); Tex. Code Crim. Proc.
Art. 36.15
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Step Two: insert the allowed instruction into the main body
of the jury instructions. Attaching it to the back of the charge
is not sufficient. Perkins v. State, 528 S.W.2d 298 (Tex. Crim.
App. 1975).
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Rule #1: NEVER file a “bare-bones” motion for new
trial without consulting with appellate counsel.
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 Tex. Code Crim. Proc. Art. 39.14(a): “...as soon as
practicable after receiving a timely request from the
defendant the state shall produce...”
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 Tex. Code Crim. Proc. Art. 39.14(b): “...On a party’s
request made not later than the 30th day before the date
that jury selection in the trial is scheduled to begin...”
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Must move for a continuance to preserve error
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Always file a motion and demand that the trial court
order the State to provide notice under § 3 - Espinosa
v. State, 853 S.W.2d 36 (Tex. Crim. App. 1993)
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Applicability (§ 1) - allegedly committed against child 
younger than 14
 (1) Ch. 21 (Sexual Offenses) or 22 (Assaultive Offenses);
 (2) § 25.02 (Prohibited Sexual Conduct);
 (3) § 43.25 (Sexual Performance by a Child);
 (4) § 43.05(a)(2) (Compelling Prostitution);
 (5) § 20A.02(a)(7) or (8) (Trafficking of Persons); or
 (6) § 15.01 (Criminal Attempt) of any of the above.
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Applies to the following statements:

1. Describes the alleged offense; or
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Applies to the following statements:

If the statement is offered during the punishment phase of the 
proceeding, a crime, wrong, or act other than the alleged 
offense that is:
 (i) described by Section 1; and
 (ii) allegedly committed by the defendant against the child 

who is the victim of the offense or another child younger 
than 14; and
 (iii) otherwise admissible as evidence under Article 38.37, 

TRE 404 or 405, or another law or rule of evidence; and
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Applies to the following statements:

(2) were made by the child against whom the charged 
offense or extraneous crime, wrong, or act was allegedly 
committed; and
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Applies to the following statements:
(3) were made to the first person, 18 years of age or older, 
other than the defendant, to whom the child made a statement 
about the offense or extraneous crime, wrong, or act.
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Procedure:
(b) A statement is not inadmissible because of the hearsay 
rule if:
(meaning a statement is admissible regardless of the 
hearsay rule)
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1. On or before the 14th day before the date the proceeding 
begins, the party intending to offer the statement: 

(A) notifies the adverse party of its intention to do so;
(B) provides the adverse party with the name of the witness 
through whom it intends to offer the statement; and 
(C) provides the adverse party with a written summary of the 
statement; and
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 the trial court finds, in a hearing conducted outside the 
presence of the jury, that the statement is reliable based on 
the time, content, and circumstances of the statement; and
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The child… testifies or is available to testify at the proceeding
in court or in any other manner provided by law.
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Sanchez v. State, 354 S.W.3d 476 (Tex. Crim. App. 2011)
Point One: Art. 38.072 has one purpose: based on the time,
content, and circumstances of the statement, whether the
outcry statement is reliable.
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Sanchez v. State, 354 S.W.3d 476 (Tex. Crim. App. 2011)
Point Two: The trial court may not determine the reliability
of the statement based on the credibility of the outcry
witness.
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Sanchez v. State, 354 S.W.3d 476 (Tex. Crim. App. 2011)

Point Three: To introduce an Art. 38.072 statement over
Sixth Amendment objection, the State must show: (1) the
declarant is unavailable, and (2) defendant had a prior
opportunity to cross-examine the declarant.
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